
Notes for the template: 
i.
the symbol " [•] " is for insertion of the required information
 

ii.
the clauses in square brackets are optional items for use, if applicable (i.e. Clauses 4.2, 4.3 and 4.4)
COLLABORATIVE AGREEMENT

This Collaborative Agreement (the “Agreement”) is made on the [•] day of  [•] 
between 
(1)
THE HONG KONG POLYTECHNIC UNIVERSITY, a university established under The Hong Kong Polytechnic University Ordinance having its principal office at Hung Hom, Kowloon, Hong Kong (“PolyU”); 
AND

(2)
[•] established under the laws of [•] having its principal office at [•] (the “Sponsor”).  
WHEREAS:

The Parties wish to set out the terms upon which they will cooperate in relation to [•] (the “Project”).

IT IS AGREED AS FOLLOWS:-

1.
Definitions and Interpretation

1.1 In this Agreement, the following words and expressions shall carry the following meanings save where the context indicates otherwise:

	Affiliates
	means with respect to any person, any other person directly or indirectly Controls, is Controlled by, or under the common Control of such first person, and shall include subsidiaries and parent companies of the first person and subsidiaries of the parent;

	
	

	Agreement
	means this agreement between PolyU and the Sponsor;

	
	

	Appendix 
	means the appendix of this Agreement;

	
	

	Commencement Date
	means [•];

	
	

	Completion Date
	means [•]

	
	

	Confidential Information
	means all information and materials relating to the Project and/or exchanged between the Parties other than information explicitly declared non-confidential by the disclosing Party, and information falling under the provisions of Clause 12.2;

	
	

	Control
	the power of a person to secure that the affairs of another person are conducted in accordance with the wishes of that person: (a) by means of the holding of shares or the possession of voting power; or (b) by virtue of any powers conferred by the constitutional or corporate documents, or any other documents, regulating that or any other person;

	
	

	Force Majeure Event
	means such events as the outbreak of diseases (e.g. SARS), death of or serious injury to any key member of the research team, acts of God, riots and insurrection, war, acts of terrorism and fire, judicial or government action, acts of civil or military authority, each of which is beyond the reasonable control of the Party whose performance of its obligations hereunder is prevented or delayed by such event;

	
	

	Intellectual Property
	means any copyright, patents, utility models, trademark, design, database right, topography right, trade, business or company names, trade secrets or other propriety rights or any other rights including the registration of such rights and, including any rights or confidential information, trade secrets, know-how, innovation or data;

	
	

	Inventions
	means all discoveries, improvements, inventions, concepts, theories, processes and ideas conceived, invented, created, discovered or developed in the course of or as a result of the Project together with all related results and information;

	
	

	Parties
	means the Parties hereto and the expression “Party” shall be construed as any one of them as the case may be; and


1.2 In this Agreement, except where the context otherwise requires:
1.2.1 headings to Clauses are for convenience only and do not affect the interpretation of this Agreement;

1.2.2
a person includes a corporate or unincorporate body;

1.2.3 a reference to any statute or statutory provision shall be construed as a reference to the same as it may have been, or may from time to time be, amended, modified or reenacted; and
1.2.4 words denoting the singular shall include the plural and vice versa and words denoting any one gender shall include all genders.
2.
Term of Project and Agreement

The Project shall commence on the Commencement Date and shall be completed on the Completion Date subject to any early termination as provided herein.
3.
Collaboration Proposal
Subject to the terms of this Agreement, the Parties agree to cooperate in the Project as detailed and mutually agreed in the collaboration proposal attached hereto as the Appendix (the “Collaboration Proposal”) which shall form part of the terms and conditions of this Agreement.  

4.
Management of the Project

4.1
The Parties shall appoint the person set out in Paragraph 1(b)(1) of the Collaboration Proposal who shall be responsible for the overall management of the Project and who shall make any final decisions with respect to the direction of the Project as may be necessary from time to time (the “Project Leader”).


4.2
[Each of the Parties shall appoint the persons set out in Paragraph 1(b)(2) who will form a committee for the purpose implementing the Collaboration Proposal and overseeing and monitoring the progress of the Project (the “Project Team”).  A person can only be removed from the Project Team by the Party who appointed him/her.  Meetings of the Project Team shall be held at least once every [3] months or such more frequent time and place as the Project Team may from time to time decide.  Any member of the Project Team may summon a meeting.  All Project Team Meetings shall be held in Hong Kong or at such other place as may be determined by the Project Team from time to time.]

4.3
[The Project Team and the Project Leader shall work together in order to implement the Collaboration Proposal and deliver the Project Deliverables, provided that the Project Team will at all times comply with the reasonable directions of the Project Leader.]

4.4
[On a vote each member of the Project Team shall have one vote.  The Project Leader shall [not] have a casting vote in the event of equality of voting.]
5.
Deliverables of the Project

The deliverables of the Project shall include those items set out in Paragraph 4(b) of the Collaboration Proposal (the “Project Deliverables”).  
6.
Project Cost


6.1
The estimated cost of the Project and the funding commitments of each of the Parties are set out in Paragraph 3 of the Collaboration Proposal.

6.2
Any further finance required in order to complete the Project may be raised by such means as the Parties agree from time to time.
6.3
PolyU shall return any unspent balance retained by PolyU (“unspent balance”) to the Sponsor after completion of the Project except:
6.3.1 
when the Sponsor agrees that PolyU can retain the unspent balance; or

6.3.2 
when PolyU cannot return the unspent balance to the Sponsor due to unforeseen circumstances not within PolyU’s control, including without limitation, if:
6.3.2.1  PolyU’s cheque for the unspent balance is not cashed by the Sponsor;

6.3.2.2
PolyU has lost contact with the Sponsor; 
6.3.2.3
the Sponsor is dissolved.

[OR
6.3
PolyU is not required to return any unspent balance of the project (“unspent balance”) to the Sponsor after completion of the Project.] 

6.4
Subject to Clause 6.3 above, if PolyU retains the unspent balance, such balance can be spent for research purpose.

7.
Share of Benefits from the Project 

The Sponsor shall not be entitled to exploit the Project Deliverables or any Inventions for commercial gain, and the sole use by the Sponsor of the Project Deliverables and any Inventions shall be the publication of the results of the Project and/or the Project Deliverables in academic and/or trade publications.  The Sponsor shall not commence any act from which it would derive commercial gain without the prior written consent of PolyU.  The allocation of revenue arising from the commercialization of the Project available for distribution in the future will be subject to further agreement in writing by PolyU. 
8.
Intellectual Property

8.1
Each Party shall retain the sole ownership of the Intellectual Property rights over the materials, information and technology supplied by that Party for the Project. The items so provided shall be used only for the purpose for which they are provided but not otherwise and they together with all copies made therefrom shall remain the property of the Party supplying the same and shall be returned to that Party immediately upon the termination of this Agreement or expiration of the term of this Agreement or expiration of any renewal period.
8.2
PolyU shall solely own the Intellectual Property rights in the Project Deliverables and Inventions and the Sponsor shall have a royalty-free non-exclusive and non-transferable licence to use and exploit for strictly non-commercial purposes, the Project Deliverables and the Inventions.  PolyU may license or sub-contract the use of or assign the Project Deliverables and the Inventions to any third party.
8.3
The Sponsor agrees to execute all further documents and assignments and do all such further things as may be necessary to perfect PolyU's title to the Intellectual Property or to register PolyU as the owner of any registrable rights.

9.
Representations and Warranties

Each Party hereto warrants and covenants that:

9.1
it has the full right, power, and authority to enter into this Agreement and to render the performance and to grant any rights as set forth herein; and
9.2
its representative whose signature is affixed to this Agreement has full capacity and authority to bind it to the terms hereof.

10.
Indemnity

The Sponsor and its Affiliates shall indemnify PolyU and keep PolyU fully and effectively indemnified from and against any and all losses, claims, damages, costs, reasonable charges, expenses, liabilities, demands proceedings and actions which PolyU may sustain or incur, or which may be brought or established against PolyU by any person and which arise out of or in relation to any willful, unlawful or negligent act or omission of the Sponsor under this Agreement.

11.
Infringement 

11.1
The Sponsor warrants and undertakes that the Sponsor or its Affiliates are the sole owner of all Intellectual Property rights subsisting in all materials, information and technology supplied by it for the Project under this Agreement. The Sponsor further warrants and undertakes that all materials, information and technology provided by the Sponsor pertaining to this Agreement will not infringe or violate any copyright, patent, trade secret, trademark, or other proprietary right of any third party.  The Sponsor and its Affiliates shall indemnify PolyU and keep PolyU fully and effectively indemnified from and against any and all cost, expense or liability whatsoever arising from any claim, action at law or legal proceeding whatsoever that the use of any of the materials, information and technology supplied by the Sponsor infringes (whether threatened or actual) any Intellectual Property rights of any third party or constitutes unfair competition or passing off, including by reason of any prior rights acquired by such third party.

11.2
PolyU shall immediately give notice in writing to the Sponsor of any challenge to the Sponsor’s Intellectual Property subsisting in all materials, information and technology supplied by the Sponsor for the Project under this Agreement, or any inadvertent disclosure or unauthorised use of such Intellectual Property which comes to its knowledge.  PolyU shall give such assistance as is reasonably requested by the Sponsor to assist the Sponsor in the prevention of and enforcing its rights against any such infringement, challenge or unauthorised use.

11.3
The Sponsor shall immediately give notice in writing to PolyU of any challenge to PolyU's Intellectual Property subsisting in all materials, information and technology supplied by PolyU for the Project under this Agreement, or any inadvertent disclosure or unauthorised use of such Intellectual Property which comes to its knowledge.  The Sponsor shall give such assistance as is reasonably requested by PolyU to assist PolyU in the prevention of and enforcing its rights against any such infringement, challenge or unauthorised use.  
12.
Confidentiality

12.1
The Parties acknowledge that the conduct of the Project may require the disclosure of Confidential Information (as defined in Clause 1) between the Parties. It is therefore agreed that each Party shall at all times maintain the secrecy and confidentiality of, and not disclose to any third party or use for its own purpose the Confidential Information.  Neither Party shall use such Confidential Information for any purpose except as permitted in this Agreement and shall not disclose such Confidential Information to any third party, except with the prior written consent of the disclosing Party. The directors, officers, employees, consultants and representatives shall be informed by the receiving Party of the confidential nature of such Confidential Information and shall be directed by the receiving Party to treat such information confidentially, and the receiving Party will be responsible for such confidentiality and the consequences of any breach of such confidentiality obligation.

12.2
As used in this Clause 12, Confidential Information shall not include information or materials:

12.2.1
which were/are in the public domain at the time of disclosure; or

12.2.2
which, after disclosure, have become part of the public domain through publication or otherwise, except by breach of this Agreement; or

12.2.3
which the recipient can demonstrate based on written records was already in its possession prior to its disclosure under this Agreement; or

12.2.4
which the recipient receives from an independent third party which has the right to disclose it to such Party; or

12.2.5
which are subsequently and independently developed by employees of the receiving Party (as evidenced by the receiving Party’s written records) who had no knowledge of the disclosed information.

12.3
The obligations of confidentiality set forth herein shall not apply to any information or materials to the extent that:

12.3.1
such information or materials are required to be disclosed by order of a court of law or appropriate government agency provided that the recipient informs the disclosing Party as soon as possible and the disclosing Party be given the opportunity, if time permits, to make appropriate representations to such court or authority or take such action as it feels necessary, at its cost, to attempt to secure the information is kept confidential; or



12.3.2
disclosure of such information or materials had been approved in advance in writing by the Parties.

12.4
The Parties agree that they shall not make any public announcements, press releases or otherwise publicise, the terms of this Agreement and the Project Deliverables, without first obtaining prior written approval of the other Party (which approval shall not be unreasonably withheld or delayed), provided that nothing herein shall prevent a Party from making use of the Project Deliverables following their publication other than for commercial benefit.  Neither Party shall use the name of the other Party in any form of publicity, advertising or promotion without the written approval of that Party (which approval shall not be unreasonably withheld or delayed).  Save that nothing in this Clause 12.4 shall prevent a Party from using the other Party’s name when properly referencing it in the publications or parts thereof.  This Clause 12.4 shall remain in force for a period of three (3) years after the Completion Date or termination of this Agreement or expiration of any subsequent renewal, whichever is earlier.  
13.
Termination

13.1
Either Party may terminate this Agreement immediately by notice upon the first to occur of the following events:
13.1.1
the other Party commits a material breach of the terms of this Agreement and does not take steps to remedy the breach (if capable of remedy) within thirty (30) days of notice from the Party specifying the breach and stating the Agreement will terminate if the breach is not remedied; or
13.1.2
the other Party compounds or makes arrangements with its creditors or goes into liquidation (voluntarily or otherwise) other than for the purpose of a bona fide reconstruction or a receiver or manager is appointed in respect of the whole or any part of its business or if any analogous event occurs; or
13.1.3
a Force Majeure Event (as defined in Clause 1) persists or its effects cannot be remedied for a period of more than sixty (60) days.

13.2
Without prejudice to the generality of Clause 13.1, each Party acknowledges and agrees that a material failure to perform the obligations stipulated in this Agreement and the Collaboration Proposal shall constitute a material breach of this Agreement.
13.3
Notwithstanding any other provision in this Agreement, this Agreement may be terminated prior to the end of the term of this Agreement at the election of either Party upon the provision of not less than three months’ written notice to the other Party.
14.
Effect of Termination
14.1
Upon the expiration or early termination of this Agreement pursuant to Clause 13, 

14.1.1
if this Agreement is terminated during any stage of the Project pursuant to Clause 13.3, then the Parties shall be required to fulfil all their respective obligations with respect to the stage of the Project as at the date of notice of termination in accordance with the terms of the Collaboration Proposal.
14.1.2
if this Agreement is terminated, monies owed by one Party to another Party in respect of the work done up to the completion of the stage of the Project at the time of termination shall become due and payable within thirty (30) days of the date of termination of the Agreement.
14.1.3 
if this Agreement is terminated pursuant to Clause 13, such termination shall not affect any rights or obligations of the Parties which may have accrued prior to termination, nor shall it affect the continuance in force of any provisions of this Agreement which are expressly intended to continue in force after termination. 
14.1.4
notwithstanding anything herein to the contrary, in the event of termination of this Agreement pursuant to Clause 13:
(a)
all the materials, information and technology supplied by PolyU for the Project shall be the property of PolyU and shall promptly be delivered to (if not already in the possession of) PolyU.
(b)
all the materials, information and technology supplied by the Sponsor for the Project shall be the property of the Sponsor and shall promptly be delivered to (if not already in the possession of) the Sponsor.

(c)
all materials, information and technology relating to the Project Deliverables and the Inventions shall be the property of PolyU and shall promptly be delivered to (if not already in the possession of) PolyU. 
15.
General

15.1
None of the provisions of this Agreement shall constitute or be deemed to constitute a partnership between the Parties hereto or any of them and save as provided herein, none of them shall have any authority to bind any of the other Party hereto in any way or to contract in the name of and create a liability against the other Party.

15.2
This Agreement shall be governed by and construed in accordance with the laws of Hong Kong and the Parties irrevocably submit to the jurisdiction of the Hong Kong courts for the purpose of enforcing any claim arising hereunder.

15.3
This Agreement, and any documents referred to in it, constitute the whole agreement between the Parties and supersede any arrangements, understanding or previous agreement between them relating to the subject matter they cover.
15.4
In the event of any conflict between this Agreement and the Collaboration Proposal, the terms of this Agreement shall prevail.

15.5
Save as otherwise expressly provided in this Agreement neither Party shall subcontract, delegate or assign any of its rights or obligations under this Agreement without the prior written consent of the other Party.

15.6
This Agreement may only be amended in writing signed by the duly authorized representative of each of the Parties.

15.7
This Agreement, including its Appendix, sets out the entire agreement between the Parties relating to its subject matter and supersedes all prior oral or written agreements, arrangements or understandings between them relating to such subject matter.

15.8
Nothing in this Agreement, express or implied, is intended to or shall confer upon any person other than the contracting parties hereto any right, benefit or remedy of any nature whatsoever under or by reason of this Agreement. The Contracts (Rights of Third Parties) Ordinance shall not apply to this Agreement.
16.
Notices

16.1
All official notices relating to this Agreement shall be in writing and shall be sent by registered mail or by fax or by e-mail to the address of the Party set out as follows:



The Sponsor:



Attention:  [•]

Mailing address:  [•]


Fax number:  [•]


E-mail address:  [•]


PolyU:



Attention:  [•]



Mailing address:  The Hong Kong Polytechnic University, Hung Hom, 
Kowloon, Hong Kong


Fax number:  [•]



E-mail address:  [•]
16.2
All notices sent in accordance with Clause 16.1 above shall be deemed to have been received four (4) business days after the day of posting if sent by post, or on the next working day after transmission if sent by fax or by e-mail.

Both Parties have executed this Agreement on the date first above written.

SIGNED BY
[•]



)

for and on behalf of



)

[•]





)

)

)

SIGNED BY [•]



)
for and on behalf of



)

THE HONG KONG 



)

POLYTECHNIC UNIVERSITY

)







)







)

Collaboration Proposal for [•]
1. 
PROJECT DETAILS


a. 
Background 
[•]

b. 
Personnel



(1)
Project Leader:
[•]


(2)
Committee:

	Person
	Appointed by
	Minimum Weekly Time Commitment to the Project     

	[•]
	[•]
	[•]


2. 
PROJECT DESCRIPTION


a. 
Goals and Objectives



i. 
Goals

[•]


ii. 
Objectives
[•]
3.
FUNDING
The cost of the Project (the “Project Cost”) is estimated to be HK$[•], of which HK$[•] shall be financed by:

The Sponsor for [•(DETAILS EXPENSES)] and 
PolyU for [•(DETAILS EXPENSES)].   

The funding of the HK$[•] in cash shall be paid by the Sponsor to PolyU in accordance with the following payment schedules:
(a)
HK$[•] will be paid on [•] as the first instalment; and

(b)
HK$[•] will be paid on [•] as the second instalment.

The Project Cost will be applied as follows unless the Parties otherwise agree:

(i)
Staff costs

[•]

(ii)
Equipment

[•]

(iii)
Services


[•]

(v)
General expenses



[•]

4. 
PROJECT PLAN


a. 
Implementation Plan with Timeline


This Project will last for [•] months and will be divided into the following [•]  stages:


Stage 1: 


Stage 2: 


Stage [•]: 

Stage [•]: 

b. 
Deliverables


The deliverables of the Project shall include project reports (the “Project Deliverables”).  


c. 
Roles and Obligations of the Sponsor
[•]

d.
Roles and Obligations of PolyU

[•]
5.  
PROJECT IMPACT


(a)
Evaluation



[•]

(b)
Benefits



[•]

(c)
Dissemination/Publicity Method
[•]
6 . 
RELEVANT EXPERIENCE

[•]
Attachment 2 to
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